In an increasingly globalized world, with threats to public health constantly emerging, and the such risks embodied in the current COVID-19 pandemic, it is critical that states protect health and other social rights as fundamental human rights. The legal recognition of health in this respect is paramount, as it confers a binding duty on states to protect the well-being of their people. Stemming from the iconic Universal Declaration of Human Rights (UDHR) to the International Covenant on Economic Social and Cultural Rights (ICESCR), the right to health is now well established under international human rights law. Yet, in comparison to civil and political rights, the realization of health and other social rights has largely lagged behind. For one, the International Bill of Rights established two separate rights-oriented treaties -- one focused on civil and political rights, and the other on social and economic rights -- with different approaches to implementation. Under these treaties, civil and political rights are subject to immediate realization. The fulfillment of health, however, is undermined by the fact that it is subject to only progressive realization [@bib0100]. Simply put, states have been able to put off the realization of the right by claiming resource constraints, excusing almost any kind of health deprivation. Such matters are compounded by the fact the current international legal order does not provide an adequate framework for how the right to health should be implemented or prioritized in comparison to other rights, particularly civil and political rights.

In this respect, Heine and Quintavalla\'s article *Priorities and Human Rights* is a welcome step toward a theory of the implementation of all human rights [@bib0105]. In an era in which states still question whether health and other social rights are even rights to begin with, Heine and Quintavalla\'s article shows how scarcity of resources affects the implementation of all categories of human rights alike. The main goal of the article is to develop a theory that can "serve as a stepping-stone towards the achievement of shared and well-defined priorities" ([@bib0105]; p679) in the implementation of all human rights, but in a way that preserves the understanding that all human rights are "universal, indivisible, interdependent and interrelated" [@bib0110].

The authors use Maslow\'s pyramid to show the extent to which priorities can be set based on the level of fulfillment of certain rights. Yet, in suggesting a possible outline for prioritization of rights fulfillment, the authors put the right to life at the base, or the most important level. Of course, you must be alive to enjoy any other consequential right. Moreover, in countries around the world, courts have found that the right to life is inextricably linked to the right to health. But by stressing at the base of a potential hierarchy the fundamental importance of civil and political rights, the article does not adequately address the equal, if not greater, importance that the protection of health plays in the realization of all human rights today. Protection of civil and political rights may sometimes lead to greater respect of health and other human rights [@bib0115], but not always. It is possible that the right to health could remain relatively unfulfilled even while civil and political rights are enforced. For example, in the United States, the U.S. Constitution establishes the right to life and other civil and political rights, but it does not recognize the right to health. Per the Constitution\'s 10th Amendment, health and other social rights are the domain of the fifty states. Even though the Patient Protection & Affordable Care Act was passed in 2012, a fundamental debate exists between the two major U.S. political parties over whether health is even a human right. On the very day President Trump entered office, he passed an executive order instructing officials to "waive, defer, grant exemptions from, or delay" implementing parts of the Affordable Care Act [@bib0120]. Indeed, in the midst of the country\'s grappling with COVID-19, the recognition of health as a basic right could help direct the response of the state in ensuring access to basic services.

This commentary, using rulings by national courts as case studies, cautions against prioritizing civil and political rights among the category of human rights, and urges legal and political recognition of the equal and fundamental importance of the right to health for a range of reasons.

Firstly, ensuring the equal recognition of health could help put to rest the deep-seated belief in some liberal democracies that economic and social rights are more different than they are similar to civil and political rights. Today, the right to health and other social rights are well established under international law. Yet, in comparison to civil and political rights, the right to health is still considered the "step child of the human rights movement" [@bib0125]. While states readily accept civil and political rights as fundamental, they have often viewed health and other social rights, which are particularly costly to enforce, as inferior, if even as rights at all. Legal scholars continue to argue that treating needs such as health and housing as "rights" "undermines the enjoyment of individual freedom and distorts the functioning of free markets" [@bib0130]. For Cass Sunstein, for example, recognizing rights such as food, health, and housing would provide an excuse "to downgrade the importance of civil and political rights" [@bib0130]. In fact, while civil and political rights are inherently justiciable, the ability of judges to adjudicate matters of health is frequently questioned. Aryeh Neier and Dennis Davis, for instance, argue that courts lack the legitimacy and competency to adjudicate health and other social rights. They find that judicial remedies are not always effective in vindicating these rights, and so administrative remedies and the democratic process are better suited to deal with matters of social rights [@bib0135], [@bib0140]. Thus, they argue that health and other social rights should remain outside the purview of courts altogether. Even when courts have successfully protected the right to health, legal scholars have still felt that the adjudication of health undermines goals of equity. Studies from Brazil, for example, show that judicialization has worsened health inequities as only the wealthy have access to courts [@bib0140]. Citing such concerns, public health scholars have largely dismissed courts' potential to help protect the right to health.

Today, much literature has argued that the right to health is indeed a human right and should not be seen as secondary to civil and political rights. Importantly, in stressing this relationship, some scholars have cautioned against prioritizing civil and political rights. The European Convention on Human Rights, for example, does not guarantee the right to health care. This, however, has not prevented the European Court of Human Rights from protecting the right to health through an expansive interpretation of other human rights. As one author puts it, the Court has adopted an integrated approach to rights, advancing creative solutions to protect economic and social rights and even "reconceptualize the contours of civil and political rights" altogether ([@bib0145]; p1220).

Henry Shue was amongst the first to suggest that fundamental needs such as health are in fact basic human rights [@bib0150]. But in noting the equal importance of all human rights, he moved away from dependence on hierarchies and classifications. As he put it: "Typologies are at best abstract instruments for temporarily fending off the complexities of concrete reality that threaten to overwhelm our circuits. Be they dichotomous or trichotomous, typologies are ladders to be climbed and left behind, not monuments to be caressed or polished" ([@bib0150]; p160). Therefore, by Shue\'s account, while it may eventually be possible to set priorities among different categories of rights, until the importance of health and other social rights is taken more seriously we may want to be cautious in establishing hierarchies that simply reinforce the lower importance of this right. Consider, for example, how the COVID-19 crisis is reinforcing the urgent need to recognize and protect everyone\'s right to health and a secure social safety net in times of crisis. Indeed, the crisis underscores that these rights are not less important in less threatening times.

Secondly, as health comes to be recognized as a justiciable right itself in national constitutions, it becomes increasingly complex to map out shared relationships among the kinds of rights. Today, the right to health and other social rights are well recognized in countries around the world, including in approximately 67.5% of all constitutions [@bib0155]. Where health was once deemed merely an aspirational goal to be worked toward over the long term, it has now translated into a justiciable right, with corresponding legal obligations. In other words, it has become enforceable. Courts, by drawing on the interconnections among different rights, have upheld the fundamental importance of the right to health.

To protect the right to health at the level of the population, courts have expressly drawn upon the interconnectedness among rights, explaining that the violation of the right to health could infringe on both the protection of life and the right to a clean environment[1](#fn0005){ref-type="fn"} . The right to life has been used to enforce the right to health, but in a growing number of instances the right to health and other social rights have been used to in turn develop civil and political rights. For example, in Gupta v. Union of India, the Supreme Court of India held that civil and political rights are meaningless unless accompanied by the social rights necessary to make them effective for all[2](#fn0010){ref-type="fn"} . In this way, the boundaries among "categories" of rights have begun to dissolve, and the very meanings of rights themselves have simultaneously expanded. While this greater interconnectedness can help identify shared priorities among health and other rights, namely civil and political rights, as Heine and Quintavalla note, it can also make mapping out a hierarchical relationship far more difficult. Therefore, societies may want to first prioritize the equal importance of health before defining an order to the implementation of rights.

Lastly, through the recognition of the right to health, it may be possible for states to create an enabling environment for the realization of all human rights. As the world has become ever more interconnected, with the growth of international trade and mass migration, disease patterns have changed. Public health threats can no longer be addressed through an individual medical lens. Indeed, increased globalization has meant that responses to public health emergencies, such as COVID-19, go beyond purely medical responses to incorporate the various social determinants that can impact population health. To this end, it is crucial to understand health as an inclusive right, extending not only to timely and appropriate health care but also to the underlying determinants of health [@bib0160]. Indeed, people\'s ability to lead healthy lives depends on the availability of sufficient food and clean air. Courts have focused on the greater population\'s needs when enforcing health and other social rights, recognizing this idea that the right to health vests both individually and collectively. Following this trend, in the context of tobacco control, states have adopted population-based initiatives to create smoke-free laws, raise taxes on cigarettes, and place restrictions on the advertisement of tobacco products in order to ensure wider health outcomes[3](#fn0015){ref-type="fn"} . In this respect, measures have targeted sources of disease to focus on prevention and promotion of health and other human rights. Because the protection of health and its underlying determinants, such as the need for a clean environment, seeks to ensure an enabling environment for people as a whole to live and breathe, the right to health can help facilitate the implementation of all human rights. Thus, through the recognition of health, it may be possible to ensure the protection of even civil and political rights.

*Priorities and Human Rights* is a welcome step toward achieving shared priorities in the implementation of all human rights. But before any order of implementation can be defined, we must first come to a shared understanding regarding the equal, if not greater, importance of the right to health.
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